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In these two putative class actions, the plaintiffs sue
several defendants for danmages arising fromalleged fraudul ent
schenmes invol ving the sale of unnecessary and unsuitable estate
pl anni ng i nstruments and annuities. The defendants allegedly
participated in the scheme through their involvenment in one of
three groups: the “Annuity G oup” (ArerUs G oup Co., AnmerUs
Annuity Goup Co. (AAG, and Anerican Investors Life |Insurance
Conpany, Inc. (AILIC)); the “Sales Group” (Brian J. Newnark,
Estat e Pl anni ng Advi sors Corp. (EPAC), Ben Consulting G oup
(BEN), Funding & Financial Services (FFS), Victoria L. Larson,
Kennet h Krygowski, Stephen Strope, Patriot G oup, and/or Addison
G oup); and the attorneys (Barry O Bohnueller or Brett

Wei nstein).



The plaintiffs bring clains under the Racketeer
| nfl uenced and Corrupt Organizations Act (RICO, 18 U. S.C. 88
1961- 1968, as well as nunmerous clains based on state |law. The
Court concludes that the plaintiffs have failed to state a claim
under RICO. Because RICOis the basis of the Court’s subject
matter jurisdiction, the Court will not address the plaintiffs’
state law clains at this tinme. The Court will, however, dism ss
all clains against certain defendants because the conplaints do
not all ege any facts concerning their involvenent in the alleged
wrongful activities in these cases. The Court will allow the

plaintiffs to amend their conplaints.

Factual Backgr ound

The conplaints are long (each in excess of fifty pages)
and contain many conclusory factual and | egal contentions.
Accepting the facts alleged in the conplaints as true, the

followi ng events gave rise to this litigation.?

1. When considering a notion to dismss under Fed. R Civ.
P. 12(b)(6), a court accepts all facts and allegations listed in
t he conplaint as true and construes themin the |ight nost
favorable to the plaintiff. HJ. Inc. v. Nw Bell Tel. Co., 492
U S. 229, 249 (1989); Rocks v. Gty of Phil adel phia, 868 F.2d
644, 645 (3d Cr. 1989). “[A] conplaint should not be dism ssed
for failure to state a claimunless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim
which would entitle himto relief.” Conley v. G bson, 355 U S
41, 45-46 (1957).
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A Beryl and Charlotte Price

In early 2002, in response to a newspaper
advertisenment, Beryl and Charlotte Price attended a sem nar on
EPAC s estate planning services. The Prices were in their md-
seventies at the tine. At the semnar, Victoria Larson and ot her
EPAC representatives nade a presentation detailing how EPAC s
services could benefit the Prices and the other attendees.

(Price Conpl. T 37-38.)

Shortly after the semnar, Ms. Larson called the Prices
tw ce, and arranged to neet with themin their home. During that
nmeeting, on or around January 23, 2002, Ms. Larson spoke to the
Prices about the ostensible advantages of a living trust. M.
Larson led the Prices to believe that she was a qualified,
experienced estate planner working wwth the office of Attorney
Barry O Bohnueller. She did not disclose that she was a
i censed insurance agent or that she received comm ssions for the
sale of living trusts and annuities. (ld. 1 38-41.)

Directly after the neeting, the Prices gave Ms. Larson
a check for $1,845.00 payable to “Bohrueller Law Ofices” for the
purchase of a living trust kit. The Prices received an
Engagenent Letter from Attorney Bohnueller, which stated that he
woul d consult wth them and prepare a basic estate planning

package. (l1d. 1Y 42, 44(a).)



On February 13, 2002, Attorney Bohnueller sent the
[iving trust docunents to EPAC for delivery to the Prices. On
the sanme day, Attorney Bohnueller sent one or nore letters to the
Prices, appointing Ms. Larson as his delivery agent for the
living trust kit and asking the Prices to confirmreceipt of the
docunents. (ld. T 42, 44(b).)

On or around February 28, 2002, Ms. Larson returned to
the Prices’ home to deliver a | oose | eaf binder containing the
living trust docunents that Attorney Bohnueller had ostensibly
prepared. M. Larson expl ained the | egal provisions of the
docunents, showed the Prices where to sign, and notarized severa
of the signed docunents. (l1d. § 43.)

Ms. Larson told the Prices that she or Attorney
Bohruel l er woul d take all of the necessary actions to properly
establish and fund the living trust. She did not informthe
Prices that they needed to transfer their residence or any other
assets into the trust, and she did not do so on their behalf.
(Ld. 11 56-57.)

In the course of selling the Prices the living trust
kit, Ms. Larson also persuaded the Prices to liquidate a total of
$61, 000 fromtheir I RA accounts to purchase two AlLIC deferred
annuities. Paynments on both annuities began after ten years.

Ms. Larson told the Prices that the rate of return on the

annuities would be greater than what they were earning fromtheir



current investnents, and that the interest rate on the annuities
could only increase. (ld. 1Y 47-48, 50.)

When the Prices told Ms. Larson that they wanted 25% of
their investnment to be available for distribution the follow ng
year, she assured themthat the annuities would allow such a
distribution. She did not disclose that the annuities inposed
penalties for early withdrawals. (ld. ¥ 51.)

On March 20 and April 10, 2002, AlILIC, through AAG
mailed the Prices letters indicating that it had sent the
annuities to M. Newrark for delivery to M. Price. (lLd. ¥ 52.)

On Septenber 27, 2002, M. Newrark and EPAC wote a
letter to the Prices informng themthat they would begin to
recei ve EPAC s newsletter, “Advisor Quarterly,” which would
contain financial advice and “other senior related topics.” In
the letter, M. Newmark al so asked the Prices to call EPAC if
they were solicited by other organizations about estate planning
or other financial services. (ld. T 54.)

When the Prices did not receive their expected
distribution fromthe annuities the follow ng year, they
contacted Ms. Larson. She told themthat there was nothing she

could do for them (lLd. § 56.)

B. Joseph Heal y

In or around August 2001, Joseph Healy attended an



estate planning sem nar sponsored by FFS. M. Healy was ei ghty-
five years old at the tine. At the semnar, Ms. Larson gave M.
Healy a piece of paper that indicated that she was a “Certified
Seni or Advisor” for EPAC. (ld. 11 61-62.)

Sonetinme after the sem nar, Ms. Larson and M.
Krygowski visited M. Healy at his honme to discuss his estate
pl an and the purported advantages of a living trust. M. Larson
and M. Krygowski also led M. Healy to believe that they were
qgual i fied and experienced estate planners working with Attorney
Bohnuel ler’s office. M. Larson gave M. Healy a card from
“Bohnuel l er Law O fices” on which she had witten her nane.
Nei ther Ms. Larson or M. Krygowski told M. Healy that they were
i censed insurance agents or that they received comm ssions for
the sale of living trusts and annuities. (l1d. 91 62-64.)

On or around August 29, 2001, M. Healy gave M.
Krygowski a check for $1,795.00 payable to “Bohnueller Law
O fices” for the purchase of a living trust kit. Like the
Prices, M. Healy received an Engagenent Letter from Attorney
Bohruel l er stating that he would consult with M. Price and
prepare a basic estate planning package for him (l1d. § 65.)

On or around Novenber 26, 2001, Ms. Larson and M.
Krygowski persuaded M. Healy to purchase an Al LIC deferred
annuity. Neither Ms. Larson or M. Krygowski disclosed that the

annuity inposed penalties for wwthdrawals on the principal in the



first ten years. Paynents on the annuity were schedul ed to begin
in fifteen years. (l1d. 1Y 65-67.)

AILIC issued M. Healy' s annuity on Decenber 12, 2001.
On or around that date, AAG mailed the annuity to M. Krygowski
for delivery to M. Healy. The annuity was delivered to M.
Healy on Decenber 19, 2001. On January 14, 2002, AAG nailed M.
Healy a letter signed by AAG s president and CEO t hanking himfor
selecting AILIC as his annuity provider. (lLd. Y 67-69.)

On March 4, 2002, M. Healy nailed a letter to M.
Larson at FFS, formally rescinding his purchase of the annuity.
M. Healy copied M. Krygowski, M. Newmrark, and AlILIC on the
letter. (1Ld. § 72.)

Sonetinme in March or April 2002, M. Healy sought the
advice of a trusts and estates attorney to determ ne the
legitimacy of the living trust kit and the suitability of the
annuity he had purchased. On May 29, 2002, M. Healy’s attorney
wote to AILIC and again sought to rescind the annuity. AAG
responded on July 22, 2002 that it would not honor a rescission.

(Ld. 97 72-74.)

C. George Ml ler

Sonmetinme in 1999, George MIler responded by mail to a
newspaper adverti senment concerning Weinstein living trusts. M.

MIller was seventy-four years old at the time. M. Larson and



ot her representatives of Addison Goup informed M. MIler that
they coul d provide estate planning services that would benefit
him M. Larson telephoned M. MIller to arrange to neet with
himin his home. (MIller Conpl. 1Y 45-47.)

Ms. Larson net with M. MIler once, on or about June
22, 1999. She spoke with M. MIler about the supposed
advantages of a living trust, and led himto believe that she was
a qualified estate planner working with Attorney Brett Winstein.
She did not informM. MIller that she was an insurance agent, or
that she received conm ssions fromthe sale of living trusts and
annuities. That day, M. MIller gave Ms. Larson a check for
$1, 995 payable to Attorney Winstein for the purchase of a living
trust kit. (ld. 19 48-53).

Followi ng Ms. Larson’s neeting with M. Ml ler
Attorney Weinstein appointed Stephen Strope to be his delivery
agent for the living trust kit. On August 5, 1999, M. Strope
visited M. MIller to deliver the living trust docunents
ostensi bly prepared by Attorney Weinstein. M. Strope expl ai ned
various provisions in the docunents, showed M. MIler where to
sign, and notarized sone of the signed docunents. Like M.
Larson, M. Strope led M. Mller to believe that he was a
qualified estate planner working with Attorney Winstein, and did
not informM. MIller that he was an insurance agent who received

comm ssions fromthe sale of living trusts and annuities. (ld.



19 51-52, 58-60.)

During this period of tine in 1999, M. Strope
persuaded M. MIller to |iquidate $215,000 from his investnent
portfolio of predom nately blue chip investnents to purchase an
annuity from Anerican Equity Investnent Life Insurance Conpany,
Inc. (American Equity). M. Strope told M. MIller that the rate
of return on the annuity would be 26.95% per annum and that the
annuity would make M. MIller a mllionaire in five years. M.
Strope did not disclose that the annuity would not make any
paynments for ten years, or that it inposed surrender charges for
early withdrawal s of principal. (Ld. Y1 54-57.)

In 2000, M. MIller received a statenent in the mail
fromAmerican Equity and di scovered that the rate of return for
the annuity was 3% as opposed to the 26.95% M. Strope had
prom sed. Wen M. MIler conplained to M. Strope, M. Strope
bl aned the decreased rate of return on the decline in the stock
market. (l1d. § 61.)

M. Strope then convinced M. MIller to purchase an
annuity fromAILIC. M. Strope did not disclose to M. Mller
that this annuity would not make paynents for fifteen years, or
that it also inposed early surrender charges. (ld. Y 62.)

In June 2003, M. Strope called to informM. Mller
that he had sw tched conpani es, and would fix what was wong with

the prior annuities. He persuaded M. MIller to surrender his



American Equity annuity, thereby incurring a surrender charge of
over $20,000, to purchase an annuity from Nati onal Western Life

| nsurance Conpany, Inc. (National Western). M. Strope
guaranteed M. MIller that the National Western annuity rate of
return woul d never be less than 12% M. Strope did not disclose
that this annuity would not make paynents for twenty years, or
that it inposed early surrender charges as well. National
Western issued this annuity on June 18, 2003. M. MIller was 79
years old by this time. (l1d. T 63-65.)

M. Strope has not responded to M. Mller’s attenpts
to contact himsince he purchased the National Western annuity.
Wen M. MIller tel ephoned Attorney Weinstein to conpl ain about
M. Strope, Weinstein told MIler that Strope had worked for him
but that he had fired himbecause of his poor performance. In
fact, Attorney Winstein had never enployed M. Strope directly;
rather, Strope worked for the Sales G oup on Winstein's and the

Annuity Goup’s behalf. (ld. Y 67.)

1. Description of the Defendants

According to the conplaints, the three groups of
def endants cooperated in the sale of living trust kits and

annuities in the foll om ng manner.
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A Annuity G oup

Menmbers of the Annuity Goup allegedly issued,
underwote, and profited fromthe sale of unsuitable annuities,
| ess the comm ssions paid to nenbers of the Sales G oup. (Price
Conmpl . § 102(c); Mller Conpl. § 94(c).)

Both the Price and MIller conplaints nane AnerUs G oup,
AAG, and AILIC as the Annuity G oup defendants. AILICis a
whol |y owned subsidiary of AAGT AAGis a wholly owned subsidiary

of AnerUs Group Co. (Price Conpl. 9 18; Mller Conpl. § 19.)2

B. Sal es G oup

The Sales Group allegedly perforned the | egwork that
i nduced nenbers of the putative classes to purchase living trust
kits and annuities. Sales Goup nenbers allegedly were agents of
one or nore of the Annuity G oup defendants and one or both of
the attorneys. (Price Conpl. 1Y 4, 102(a); MIller Conpl. 1Y 4,
94(a).)

Both the Price and Ml ler conplaints nane M. Newrark
EPAC, BEN, FFS, and Ms. Larson as nenbers of the Sal es G oup.
M. Newmark was the President of EPAC and BEN, and the principal

and/or controlling person of FFS. He was al so an i ndependent

2. The plaintiff in Mller initially named National
Western Life and American Equity as additional defendants in the
Annuity G oup, but has since voluntarily dismssed all clains
agai nst them
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i nsurance agent appointed with AILIC and AAG  EPAC (previously
named FFS) and BEN engaged in the business of marketing and
selling living trust kits drafted by Attorney Bohnuel |l er and/or
Attorney Weinstein, and annuities underwitten by AlILIC and/or
AAG.  FFS sponsored and presented sem nars on estate planning.
Ms. Larson worked for M. Newrark and/or his conpani es, and was
al so an agent of the Annuity Group defendants. (Price Conpl. 91
20-24; Mller Conpl. Y 25-28, 32.)

In addition, the Price conplaint al one nanes Kenneth
Krygowski as another nenber of the Sales Goup. M. Krygowski
wor ked for one or nore of M. Newmark’ s conpani es, and was al so
an agent of AAG and AILIC. (Price Conpl. ¥ 25.)

The M1l er conplaint alone nanes Stephen Strope,
Patriot G oup, and Addi son G oup as additional nmenbers of the
Sales Goup. M. Strope worked for EPAC, Patriot G oup, and
Addi son Group, and was al so an agent of one or nore of the
Annuity G oup defendants. Both Patriot G oup and Addi son G oup
enpl oyed one or nore sal espersons who worked on behalf of one or
nore of the Annuity G oup defendants. (Mller Conpl. 1Y 29, 31,
33.)

C. Att or neys

The attorneys ostensibly prepared the living trust

docunents. They hel ped nmenbers of the Sales Goup to profit from
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selling the living trust kits and annuities by allowing themto

cl oak the sales as part of an attorney-client

T 94(b).)

(Price Conpl.

1 102(b);

MIller Conpl.

rel ati onship.

The Price conplaint nanmes Barry O Bohnueller as the

attorney defendant;

[11. Overview of the dains

the Mller conplaint nanes Brett Wi nstein.

The plaintiffs have brought nine-count conplaints

agai nst the defendants as foll ows:

Count s

Price

MIller

l: Violation of
Rl CO

Al'l defendants

Al'l defendants

I1: Violation of
t he Pennsyl vani a
UTPCPL

Al'l defendants

Al'l defendants

M srepresentation

I11: Bad Faith Al LI C and AAG Al LI C, AAG and
Amer Us G oup
I V: Negligent AlLIC, AAG AnerUs AlLIC, AAG AnerUs
Supervi si on G oup, and G oup, and Weinstein
Bohrruel | er
V:  Respondeat AlLIC, AAG AnerUs Al LIC, AAG AnerUs
Superi or G oup, and Group, and Wi nstein
Bohnuel | er
VI :  Fraudul ent Al'l defendants Al'l defendants

Mer ui t/ Unj ust
Enri chment

VII: Negligent Al'l defendants Al'l defendants
M srepresentation

Vill: Gvil Al'l defendants Al'l defendants
Conspi racy

| X Quantum Al | def endants Al | def endants
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Each def endant, except Addi son G oup, has noved to
dism ss. The followi ng notions to dism ss are pending before the
Court:

. AmrerUs G oup, AAG and AILIC s notions to disnmi ss the
entirety of both conplaints;

. M. Newmark, EPAC, BEN, FFS and Ms. Larson’s notions to
dism ss all counts against M. Newrark, EPAC, BEN, and
FFS, and Counts VI-VIII against Ms. Larson, in both
conpl ai nts;

. M. Krygowski’s nmotion to dismss all counts agai nst
himin the Price conplaint;

. M. Strope’s notion to dismss Counts | and VI-VIII of
the MIller conplaint;

. Patriot Goup’s notion to dismss Counts | and VI-VII
of the MIler conplaint;

. Attorney Bohmueller’s notion to dismss Counts I-11 and
VI of the Price conplaint; and

. Attorney Weinstein’s notion to dismss Counts I-11 and
VI-VI1l of the MIler conplaint.

V. Analysis

The Court will first discuss which defendants shoul d be
di sm ssed because there are no allegations of wongdoing in fact
against them Then the Court will turn to the nerits of the RI CO

claim

A. Def endants Di snissed for Failure to State Any O aim

BEN shoul d be dism ssed fromthe Price case because the

conpl aint does not allege that BEN engaged in any w ongdoing with
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respect to the Prices or M. Healy. The plaintiffs attenpt to
i nplicate BEN because, |ike EPAC and FFS, it was one of M.
Newmar k’ s conpani es and al so engaged in the business of selling
l[iving trusts and annuities. The conplaint contains no facts
suggesting that BEN nade any m srepresentations, or enployed Ms.
Larson or M. Krygowski at the tine they nmade all eged
m srepresentations to the plaintiffs, however.

In addition, BEN, FFS, and M. Newrark should be
dism ssed fromthe MIller case because the conpl ai nt does not
all ege that these defendants did anything in fact in relation to
M. MIller. Although Ms. Larson and/or M. Strope nay have
wor ked for BEN or FFS at sone point in time, the conplaint
contains no facts suggesting that Ms. Larson or M. Strope were
so enployed at the tinme they nmade the all eged m srepresentations

to M. Mller.

B. R CO d aim(Count 1)

The plaintiffs allege that each of the defendants
vi ol ated section 1962(c) of the RICO statutes, which provides in
rel evant part:
It shall be unlawful for any person enpl oyed by or
associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise’s affairs
through a pattern of racketeering activity .

18 U S.C. §8 1962(c). The plaintiffs bring suit under section
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1964(c), which gives a private right of action to “any person
injured in his business or property by reason of a violation of
section 1962 . . . ." 18 U.S.C. § 1964(c).

To state a claimfor a violation of section 1962(c), a
plaintiff nust allege that the defendant (1) conducted or
participated in the conduct (2) of an enterprise (3) through a

pattern (4) of racketeering activity. See Sedima, S.P.R L. V.

Inrex Co., 473 U. S. 479, 496 (1985). The novi ng defendants argue
that the plaintiffs have not adequately alleged one or nore of

t hese el enents. @

3. Al t hough Ms. Larson has not noved to dismss the R CO
cl ai m and Addi son Group has not filed any notion to dismss, the
Court may consider sua sponte the plaintiffs’ ability to state a
RI CO cl ai m agai nst these defendants as well. District courts may
di sm ss conplaints under Rule 12(b)(6) sua sponte if service has
been nmade and the plaintiff has had an opportunity to address the
issue. Gayson v. Myview State Hosp., 293 F.3d 103, 111 n.15
(3d Gr. 2002) (sua sponte dism ssal appropriate only after
service of process); Catess v. Sobolevitch, 914 F.2d 428, 430 n.5
(3d Cr. 1990) (sane); Roman v. Jeffes, 904 F.2d 192, 196 (3d
Cir. 1990) (court may raise deficiency of conplaint on its own
initiative, but plaintiff nmust have notice and an opportunity to
respond orally or in witing); Dougherty v. Harper’'s Magazine
Co., 537 F.2d 758, 761 (3d Cir. 1976) (sane).

Ms. Larson’s counsel accepted service on her behalf on
the Price and MIler conplaints on August 12 and 19, 2004,
respectively. (Price Doc. No. 15; MIler Doc. No. 6.) The
Ml ler conplaint was served on Addi son G oup on Cctober 18, 2004,
pursuant to Fed. R Civ. P. 4(c)(2) and the Court’s Cctober 4,
2004 Oder. (Mller Doc. Nos. 36, 42.)

The Court has not questioned the adequacy of the
plaintiffs’ R CO pleadings on its own initiative. The noving
defendants raised and briefed this issue; the Court is only
appl yi ng the noving defendants’ argunents to the nonnovi ng
defendants on its own initiative. The plaintiffs have had
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The Court will begin by determ ning whether the
plaintiffs have adequately pled the existence of a R CO
enterprise. The Court will then discuss the conduct or

participation, racketeering activity, and pattern el enents.

1. Exi stence of a Enterprise

An enterprise under RICO may be an individual, a |lega
entity such as a corporation, or “any union or group of
i ndi vidual s associated in fact although not a |egal entity.” 18
US C 8§ 1961(4). The Price plaintiffs allege an association in
fact enterprise consisting of all the defendants in that case.
The Mller plaintiffs allege an association in fact consisting of
all the defendants originally naned in that case, including
National Western and American Equity.* The Court finds that the
plaintiffs have failed to plead a valid R CO enterprise.

To prove that a RICO enterprise exists, plaintiffs nust
denonstrate: (1) an ongoi ng organi zation, formal or informal; (2)
that the various associates function as a continuing unit; and
(3) that the enterprise has an existence separate and apart from

the alleged pattern of racketeering activity. United States v.

opportunities to respond, and have responded, to these argunents
both in witing and at oral argunent.

4. The plaintiff in MIller has voluntarily dism ssed his
cl ai rs agai nst National Western and Anmerican Equity, but has not
anended the conplaint to renove these entities fromthe all eged
enterprise.
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Turkette, 452 U. S. 576, 583 (1981); United States v. Ri ccobene,

709 F.2d 214, 221 (3d Gr. 1983).

In Riccobene, the United States Court of Appeals for
the Third Crcuit explained that the first Turkette el enent
requi res a showi ng that “some sort of structure exists wthin the
group for the making of decisions, whether it be hierarchical or
consensual .” 1d. at 222. In other words, “there nmust be sone
mechani smfor controlling and directing the affairs of the group
on an on-going, rather than ad hoc, basis.” 1d.

Here, the conplaints do not permt an inference that
any organi zational structure connected or controlled the various
defendants. The plaintiffs have alleged that the Sal es G oup
menbers were agents of the attorneys and the Annuity G oup
menbers. (Price Conpl. Y 4; Mller Conpl. § 4.) The conplaints
do not allege how the attorneys and the Annuity G oup were
rel ated, however. They could not have been controlled by Sal es
G oup nenbers, because, according to the conplaints, the Sales
G oup nmenbers worked for them The MIler conplaint, noreover,
does not allege any rel ationship between the AnerUs conpani es,
Nati onal Western, and Anmerican Equity, or explain how these three
conpetitors could have been working together towards a common
goal. Overall, the pleadings fail to show how the defendants
woul d have worked together to make decisions or resolve disputes.

The plaintiffs do allege that the defendants perforned
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certain critical roles within the enterprise: the attorneys
prepared the living trust docunents and hel ped Sal es G oup
menbers gain access to the plaintiffs under the guise of an
attorney-client relationship; the nenbers of the Sal es G oup
performed the legwork in selling the living trust kits and
annuities; and the nenbers of the Annuity G oup provided the
annuities. The plaintiffs also allege that “[e]ach Defendant was
aware that other nenbers of the enterprise were .
acting to advance the enterprise’s schene . . . .7 (Price Conpl.
19 102-104; Mller Conpl. 11 94-96.)

The fact that the defendants played particular roles
and were aware of each other’s actions does not show a deci si on-
maki ng structure, however. Participants in any conspiracy wll
play certain roles and have sone idea of what the other
participants are doing. Allegations denonstrating a conspiracy
to performan underlying crimnal offense, standing alone, are
not sufficient to allege the existence of an enterprise. Seville

| ndus. Mach. Corp. Vv. Southmpobst Mach. Corp., 742 F.2d 786, 790

n.5. (3d Cr. 1984). The plaintiffs have descri bed what may
appear to be an enterprise fromthe outside, but the collection
of entities and individuals contains no organizational structure

on the inside.®

5. Zito v. Leasecomm Corp., 02-CIV-8074, 2004 U S. Dist.
LEXIS 19778 (S.D.N. Y. Sept. 30, 2004), does not validate the
plaintiffs’ enterprise pleadings. The plaintiffs in Zito alleged
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Several Courts of Appeals have rejected association in
fact enterprise pleadings where the plaintiffs failed to all ege
any organi zational structure for the enterprise. See

Vandenbr oeck v. CommonPoi nt Mdrtgage Co., 210 F.3d 696, 700 (6th

Cir. 2000) (alleged enterprise “too unstable and fluid an entity

to constitute a RICO enterprise”); Stachon v. United Consuners

Cub, Inc., 229 F. 3d 673, 676 (7th Cr. 2000) (refusing to accept

“vague allegations of a RICO enterprise nade up of a string of
participants . . . lacking any distinct existence and

structure”); Sinon v. Value Behavioral Health, Inc., 208 F.3d

1073, 1083 (9th Gr. 2000) (affirmng dism ssal where plaintiff

“never alleged the existence of a systemof authority that guided

that, as an association in fact, Leaseconm its parent conpany
M-I, and their deal ers and vendors worked together to deceive
custoners into signing non-negotiable and deceptive | eases on
Leasecomm s overpriced and ineffective products. M-I/Leasecomm
then all egedly used extrenme collection and enforcenent tactics
agai nst defaulting | essees. 1d. at *3-4. The court found that
the plaintiffs had properly pleaded an enterprise with a “hub and
spoke” type structure, based on allegations that Leasecomm
carefully vetted and supervised its dealers and centrally
controlled the enterprise, and that the deal ers understood that
their arrangenment with Leaseconm was part of a |arger structure
erected by MFI/Leasecomm 1d. at *24-28.

Unlike the plaintiffs in Zito, the plaintiffs here have
not alleged that any entity centrally controlled the all eged
enterprise. Sales Goup nenbers cannot be the *“hub” here,
because, as noted above, the conplaints allege that the Sal es
G oup nenbers worked for the Annuity G oup nenbers and the
attorneys. The conplaints also preclude either Annuity G oup
menbers or the attorneys from being the “hub,” because the
conplaints do not allege any direct rel ationship between the
Annuity G oups and the attorneys.
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the operation of the enterprise”). See also Feinstein v.

Resolution Trust Corp., 942 F.2d 34, 42 n.7 (1st Gr. 1991)

(approvi ng di sm ssal where conpl aint contained “no allegations
articulating how any of the [defendants] may have conprised part
of an ‘ongoi ng organi zation'").

I n Vandenbr oeck, the alleged enterprise was an

association in fact between a nortgage | ender and nunerous
secondary lenders with whomit did business. The plaintiffs
all eged that after obtaining a proposed interest rate from one of
the secondary | enders, the nortgage |l ender would itself nake a
loan with an inflated interest rate and hi dden fees, then sel
the loan to the secondary | ender and pocket a fee. 210 F.3d at
698-699. The court found that the conplaint failed to show any
type of nmechani sm by which this alleged group conducted its
affairs or made its decisions. |d. at 700. The court held that
all egations that certain parties did business with one anot her,
or even allegations that they conspired together, were “not
enough to trigger [RICO liability] if the parties [were] not
organi zed in a fashion that would enable themto function as a
racketeering organi zation for other purposes.” 1d. at 699.

The al l eged enterprise in Stachon was an association in
fact consisting of a wholesale “buying club,” its franchi sees,
manuf acturers, whol esalers, and nenbers. The plaintiffs alleged

that the buying club fraudulently induced themto join by
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m srepresenting the quality of its merchandise, its prices, and

its buying power. 229 F.3d at 674. Like the Vandenbroeck court,

the Stachon court held that the fact that the nmenbers of the
al | eged group had busi ness dealings with one another over nmany
years did not establish that they functioned as an ongoi ng
structured organi zation. |d. at 677.

The Court is persuaded by these cases that, even under
the liberal notice pleading standards, the enterprise pleadings
here are inadequate.® The United States Court of Appeals for the

Third Circuit’'s decisions in Seville Indus. Mach. Corp. V.

6. The Court reaches this conclusion w thout deciding
whet her the plaintiffs have alleged the second and third el enents
of a RICO enterprise.

The second el ement requires plaintiffs to show that the
def endant s occupi ed continuing positions within the group
consistent wth the organi zational structure established by the
first element. Riccobene, 709 F.2d at 223. Because the Court
finds that the plaintiffs have not alleged any organi zati onal
structure, the Court cannot determ ne whether the plaintiffs have
al l eged that the defendants occupi ed continui ng positions.

The third elenment requires plaintiffs to show that the
al | eged enterprise had an exi stence separate and apart fromthe
al l eged pattern of racketeering activity. “Overseeing and
coordi nating the comm ssion of several different predicate
of fenses and other activities on an on-going basis is adequate to
satisfy the separate existence requirenent.” 1d. at 224. In
Town of Kearny v. Hudson Meadows Urban Renewal Corp., 829 F.2d
1263, 1266 (3d Cir. 1987), the court found that the separate
exi stence requirenment was satisfied where persons associated with
the enterprise engaged in two separate but simlar schenmes. The
Court notes that the Price conplaint alleges that the defendants
engaged in simlar schenes with the Prices and M. Healy, and
that both conplaints allege that the defendants engaged in
simlar schenes with other elderly persons. (Price Conpl. { 76;
MIller Conpl. f 68.)
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Sout hnost Mach. Corp., 742 F.2d 786 (3d Cr. 1984) and Shearin v.

E.F. Hutton Goup, Inc., 885 F.2d 1162 (3d G r. 1989) do not cal

for a contrary concl usion.

In Seville, the plaintiff alleged that each of the
defendants - two individuals and two corporations - was an
enterprise. The district court acknow edged that each of the
defendants net the statutory definition of an enterprise (which
i ncludes “any individual [or] corporation”), but dism ssed the
conpl ai nt because the plaintiff did not plead the Turkette
el ements. 742 F.2d at 789-790. The Court of Appeals reversed.
The Court of Appeals held that, under the notice pleading rules,
the plaintiff’s bare allegation that each of the defendants was
an enterprise was sufficient. 1d. at 790.

Seville is distinguishable fromthe present case
because the relevant enterprises in Seville were individuals and
corporations, not associations in fact. Courts can reasonably
assune that individuals and corporations have an organi zati onal
structure, are continuous, and have an exi stence separate and
apart fromany alleged pattern of racketeering activity. Wen it
comes to associations in fact, however, there is a greater risk
that the RICO statute “m ght be inproperly enployed to string
t oget her predicate acts by unconnected defendants.” See Zito,
2004 U.S. Dist. LEXIS 19778 at *23. In a footnote, the Court of

Appeals in Seville itself held that the plaintiff could not plead
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association in fact enterprises consisting of various
conbi nations of the defendants sinply by alleging that the
def endants conspired with each other to commt the underlying
of fenses. 742 F.2d at 790 n.5.

The United States Court of Appeals for the Third
Crcuit accepted a mniml association in fact enterprise
pl eading in Shearin, but that case is also distinguishable from
the instant ones. There, the court held that it was sufficient
for the plaintiff to plead that “the association of Hutton G oup,
Hutton Inc., and Hutton Trust . . . was an enterprise . . . .*
885 F.2d at 1165. Hutton Inc. and Hutton Trust were wholly owned
subsidiaries of Hutton Goup. I1d. at 1164. This fact is
significant because courts can al so reasonably assunme that a
rel ati onship between a corporation and its subsidiaries will have
an organi zati onal structure and exi stence i ndependent of any
al | eged racketeering activity. Courts cannot nake that inference
when a conpl aint alleges an association in fact between w dely

di sparate entities and individuals, as do the conplaints here.

2. Conduct or Participation — Operation or Minagenent

A plaintiff bringing a section 1962(c) clai mmnust not
only show that an enterprise exists, but that each defendant

conducted or participated in the conduct of the enterprise’'s
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affairs.” The Suprene Court has interpreted the conduct or

7. Courts have al so required section 1962(c) plaintiffs to
show t hat the defendant is distinct fromthe alleged enterprise.
This requirenment stens fromthe statute’ s | anguage that the
“person” sued nust be “enployed by or associated with” an
enterprise. Because an enterprise cannot logically enploy or
associate with itself, the defendant nust be distinct fromthe
all eged enterprise. Brittinghamv. Mbil Corp., 943 F.2d 297

300 (3d Cir. 1991), citing B.F. Hrsch v. Enright Refining Co.
751 F.2d 628, 633-634 (3d Cr. 1984).

The fact that a plaintiff alleges that all of the
defendants are part of an association in fact does not
necessarily destroy the person-enterprise distinction. See St.
Paul Mercury Ins. Co. v. WIllianson, 224 F.3d 425, 445-447 and
n.16 (5th Gr. 2000) (three individuals distinct fromthe
association in fact of the three); Securitron Magnal ock Corp. V.
Schnabol k, 65 F. 3d 256, 263 (2d Cr. 1995) (i ndividual and two
corporations he owned distinct fromthe association in fact of
the three).

When a defendant is a corporation, however, the alleged
enterprise “nust be nore than an association of individuals or
entities conducting the normal affairs” of that corporation.
Britti ngham 943 F.2d at 301. |In Brittingham the plaintiffs
brought a section 1962(c) claimagainst Mbil G| Corporation and
its subsidiary for msrepresenting the degradable qualities of a
line of trash bags. 1d. at 299. The plaintiffs alleged an
association in fact consisting of Mobil, its subsidiary, and the
advertising agencies they had hired to pronote the trash bags.
Id. at 300. The court found that the defendants were not
distinct fromthe alleged enterprise. Because corporations nust
al ways act through their enployees or agents, the advertising
agencies were just an armof Mbil. Thus, the alleged enterprise
was just the corporation, wit large. |d. at 301.

Al t hough Brittingham stands for the proposition that a
corporate defendant is not distinct froman association in fact
consisting solely of that corporation and its agents, the Suprene
Court and the United States Court of Appeals for the Third
Circuit have held that an individual defendant is distinct froma
corporation alleged to be the enterprise, even where that
i ndividual is the corporation’s president and controlling
sharehol der. Cedric Kushner Pronotions, Ltd. v. King, 533 U S.
158, 161 (2001); Jaquar Cars, Inc. v. Royal Oaks Mtor Car Co.,
46 F.3d 258, 268 (3d Cir. 1995)
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participation elenment to require plaintiffs to show that a
def endant participated in the operation or managenent of the

enterprise itself. Reeves v. Ernst & Young, 507 U.S. 170, 185

(1991).

Because the Court finds that the plaintiffs have not
all eged the existence of a RICO enterprise, the Court cannot
determ ne whether the plaintiffs have properly alleged that each
of the defendants participated in the operation or managenent of
any such enterprise. Any anended conplaint in this case nust
all ege the conduct or participation elenment to survive a notion

to di sm ss. Univ. of Maryland at Baltinore v. Peat., Marw ck,

Main & Co., 996 F.2d 1534, 1539 (3d Cr. 1993) (applying Reeves

in notion to dism ss context).

Assumi ng for the nonent that the enterprise alleged in
each of these conplaints was valid, the defendants woul d be
distinct fromthat enterprise due to the inclusion of the
attorneys in the enterprise. The conplaints do not suggest that
the attorneys were conducting the normal affairs of the Annuity
G oup defendants. The Ml ler conplaint, noreover, does not
suggest that National Western and Anerican Equity were acting on
behal f of the AmerUs entities.

O course, the Court has found that the plaintiffs
failed to allege a valid enterprise in these conplaints because
the conplaints do not permt an inference of any deci sion-nmaking
structure connecting the Annuity Group, the Sales G oup, and the
attorneys. Depending on how the plaintiffs decide to amend the
enterprise pleadings, the person-enterprise distinction
requi renent descri bed above may preclude a finding of liability
agai nst sone or all of the defendants.
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3. Predicate Acts — Mail and Wre Fraud

Utimately, a plaintiff alleging a violation of section
1962(c) must show that the defendant conducted the all eged
enterprise through a pattern of racketeering activity. Here, the
plaintiffs allege that the defendants engaged in a pattern of
mai |l fraud and wire fraud, which are anong the “racketeering
activities” enunerated at 18 U.S.C. 8§ 1961(1).8 Virtually all of
t he defendants have noved to dism ss the R CO claimon the ground
that the plaintiffs have failed to allege mail or wire fraud with
t he necessary particularity. Even though the Court has
determ ned that the conplaint nust be dismssed for failure to
plead a RICO enterprise, the Court will address the plaintiffs
racketeering pleadings so as to guide the parties in any
continued litigation of these cases.

When plaintiffs allege that mail or wre fraud are the
RI CO predi cate acts, they nmust plead the alleged fraud with

particularity. Lumyv. Bank of Anmerica, 361 F.3d 217, 223 (3d

Cr. 2004); Fed. R Cv. P. 9(b). Plaintiffs nmust allege what

8. The mail fraud statute, 18 U.S.C. § 1341, nekes it a
crime to mail or cause to be delivered by mail any matter or
thing for the purpose of executing, or attenpting to execute, any
schenme or artifice to defraud. The wire fraud statute, 18 U S. C
8 1343, nmakes it a crinme to transmt or cause to be transmtted
any communi cation by wire, radio, or television in interstate or
foreign conmerce for the purpose of executing any schene or
artifice to defraud. Thus, the statutes cover in-state mailings,
but not in-state telephone calls. Annulli v. Panikkar, 200 F. 3d
189, 200 n.9 (3d Cir. 1999).
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the alleged m srepresentation was, and who nmade it to whom Lum
361 F.3d at 224. In addition, plaintiffs should allege when or
where the all eged m srepresentati on was made, or provide sone
“alternative neans of injecting precision and sone neasure of

substantiation into their allegations of fraud.” 1d., citing

Seville, 742 F.2d at 791. Until a class is certified, a court
must judge the adequacy of the fraud all egations solely by
reference to the allegations relating to the naned plaintiffs.

Id. at 225, citing Rolo v. Gty Investing Co. Liquidating Trust,

155 F.3d 644, 659 (3d Cir. 1998).
Detail ed all egations regardi ng the fraudul ent schene
overall are not a substitute for detailed allegations about the

acts of mail or wire fraud. See Warden v. MlLell and, 288 F. 3d

105, 114 (3d Cir. 2002); Rolo, 155 F. 3d at 658-659. In Rolo, the
plaintiffs made “quite detailed” allegations regarding the
fraudul ent schene and described the contents of the mailings in
“reasonably specific terns.” 1d. at 658. The Court held,
nevertheless, that the plaintiffs failed to plead mail fraud with
particularity because the conplaint did not specify “when, by
whom and to whoma mailing was sent, and the precise content of
each particular mailing.” 1d. at 659. Simlarly, in Warden, the
conpl aint provided a “reasonably clear overall picture of what
has been alleged,” but did “not state clearly how [the

communi cations alleged to constitute wire fraud] were fal se or
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m sl eadi ng or how they contributed to the alleged fraudul ent
schenme.” 288 F.3d at 114. The Court of Appeals instructed the
district court to re-examne the conplaint and permt the
plaintiffs to anmend if appropriate. 1d.

Mai | i ngs and wire conmmuni cations do not have to be
fraudul ent in and of thenselves to cone wwthin the mail and wre

fraud statutes. Schnuck v. United States, 489 U. S. 705, 715.

(1989). They do not even have to be an essential part of the
fraudul ent schenme; they only need to be “incident to an essenti al
part of the schene.” 1d. at 709-710. Use of the mails or wires
even after noney has been obtained through allegedly fraudul ent
means may cone within the statute if it serves to lull the
alleged victiminto a fal se sense of security and prevent

detection. United States v. Sanpson, 371 U.S. 75, 81 (1962).

The defendant does not have to send the nmailing or wre
communi cation personally. A defendant may be |i abl e where he or
she acts “with know edge that the use of the mails will follow in
the ordinary course of business, or where such use can reasonably
be foreseen, even though not actually intended.” Pereira v.

United States, 347 U S. 1, 8-9 (1954); United States v. Bentz, 21

F.3d 37, 40 (3d G r. 1994).
From t hese cases, the Court discerns the follow ng
principle: to properly allege that a defendant commtted an act

of mail or wre fraud, plaintiffs nust allege sufficient facts
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regarding the naned plaintiffs fromwhich one can infer that the
def endant used the mails or interstate wires as part of a schene
to defraud, or took sone action where such use of the mails or
interstate wires was reasonably foreseeabl e.

By this standard, sone of the allegations in the
conplaint are too vague to state a claimfor mail or wire fraud.?®
The conpl ai nt does set forth a nunber of reasonably specific
mai | i ngs, however. Wth respect to the Prices, the plaintiffs
have all eged that: Attorney Bohnueller sent the Prices an
engagenent letter and a letter appointing Ms. Larson to be the

delivery agent for the living trust kit, and mailed the kit to

9. This includes allegations that “Defendants” used “nass-
mai lings;” that the “Sales G oup” used “witten comuni cations
delivered though the mail, and oral communications . . . by neans

of tel ephone;” and that “each Defendant perpetuated their schene”
t hr ough:

a. letters fromDefendants to Plaintiffs and nenbers of
t he d ass;

b. letters from Defendants to the tax advi sors and/or
accountants of Plaintiffs and nenbers of the d ass;

C. mai | i ngs from Def endants to ot her Defendants;

d. interstate tel ephone comruni cati ons anong Def endants;

e. comruni cations via enmail and over the worl dw de web;
and

f. interstate tel ephone communi cati ons bet ween Def endants

and Plaintiff and nenbers of the d ass.
(Price Conpl. 1 6, 77, 107; MIller Conpl. Y 6, 69, 100.)

Judge Padova reached the same conclusion in Gl nour v.
Bohnuel l er, a case involving many of the sane defendants and
i ssues, before that case was transferred to this Court as part of
the instant multidistrict litigation. Glnmour v. Bohnueller
Cv. Act. No. 04-2535, 2005 U.S. Dist. LEXIS 1611 at *20-21 (E. D
Pa. Jan. 27, 2005).
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EPAC, AILIC mailed the two annuities to M. Newrark and sent
letters so informng the Prices both tinmes; and EPAC and M.
Newmark sent the Prices a letter regarding forthcom ng
newsl etters and other financial planners. Wth respect to M.
Healy, the plaintiffs have alleged that: Attorney Bohnueller sent
M. Healy an engagenent l|etter; and AAG sent M. Healy a letter
of thanks, mailed his annuity to M. Krygowski, and sent
additional letters to M. Healy and his attorney regarding his
request for recision. Finally, the plaintiffs have all eged that
M. MIller mailed a response to M. Winstein s newspaper
advertisenment, and that Anerican Equity mailed hima statenent.
(Price Conmpl. 11 42, 44, 52, 54, 65, 69, 71-74; Mller Conpl. 11
22, 61.)1%°

The above mailings could be “incident to an essenti al
part” of the alleged fraudul ent schenme. Thus, the plaintiffs
have adequately pled at | east one act of mail fraud agai nst each
def endant other than BEN. The plaintiffs have expressly all eged

that AAG AILIC, EPAC, M. Newmark, and the attorneys directly

10. The Court does not include the alleged tel ephone calls
bet ween certain nenbers of the Sal es Goup and the naned
plaintiffs, or the call fromM. MIller to M. Winstein because
the conplaints do not allege, and the Court cannot reasonably
infer, that any of these calls crossed state lines. The
conplaints allege that each of the plaintiffs resides in

Pennsyl vani a, and that Ms. Larson, M. Krygowski, M. Strope, and
Attorney Weinstein all reside and work in Pennsylvania. (Price
Compl . Y 15-16, 19, 24-25; Mller Conpl. Y 15, 22, 32-33.) The
wire fraud statute does not cover in-state tel ephone calls. See
note 8, above.
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used or caused the use of the mails at |east once. The conpl aint
al so supports an inference that Ms. Larson, M. Krygowski, and
M. Strope each acted on one or nore occasion with the know edge
that mailings fromthe Annuity G oup defendants and the attorneys
would follow in the ordinary course of business.

Finally, AmerUs G oup Co., FFS, Patriot G oup, and
Addi son Group (and AAG AILIC, EPAC, M. Newrark, and the
attorneys) may be liable under the theory of respondeat superior
for the all eged racketeering conduct of their agents or
enpl oyees, Ms. Larson, M. Krygowski, and/or M. Strope. “[T]he
doctrine of respondeat superior may be applied under RI CO where
the structure of the statute does not otherwi se forbid it.”

Petro-Tech, Inc. v. Western Co. of N. Am, 824 F.2d 1349, 1358

(3d Cir. 1987) (respondeat superior liability not avail able
agai nst a corporation alleged to be the enterprise because it

woul d violate the person-enterprise distinction requirenent). !

4. Pattern of Racketeering Activity

The remai ning question is whether the plaintiffs have
al l eged that each of the defendants engaged in a pattern of mai
fraud. The Court wll defer ruling on this question.

By definition, the RICO statute requires at |east two

11. See note 7, above, regarding why the person-enterprise
distinction is not currently an issue in the instant cases.
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acts of racketeering activity to make out a pattern. 18 U S.C. 8§
1961(5). The Suprene Court has added that plaintiffs “nust show
that the racketeering predicates are related, and that they
anount to or pose a threat of continued crimnal activity.”

HJ., Inc. v. Nw Bell Tel. Co., 492 U.S. 229, 239 (1989). Acts

are “related” if they have the “sane or simlar purposes,
results, participants, victins, or nmethods of commssion.” |d.
at 240. “Continuity” is satisfied if there has been “a cl osed
period of repeated conduct,” or “past conduct that by its nature
projects into the future with a threat of repetition.” 1d. at
241.

In determ ning whether a sufficient pattern has been
al | eged agai nst a particul ar defendant, courts nust consider only
the predicate acts in which the defendant has been alleged to

participate. Banks v. Wlk, 918 F.2d 418, 421 (3d Cr. 1990).

Mor eover, defendants cannot be held liable for aiding and

abetting another person’s predicate acts. Pennsylvania Ass’n of

Edwards Heirs v. Rightenour, 235 F.3d 839, 843 (3d Cr. 2000)

(relying on Central Bank of Denver v. First Interstate Bank of

Denver, 511 U.S. 164, 191 (1994) (private plaintiffs may not
mai ntai n an aiding and abetting suit under Section 10(b) of the
Securities Exchange Act of 1934)).

As the above cases denonstrate, establishing a RI CO

pattern depends in great part upon the plaintiffs nanmed, the
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particul ar defendants sued, and the predicate acts all eged.
Because the Court is dism ssing these conplaints on other
grounds, and the plaintiffs have indicated that they will file a
consol i dat ed anended cl ass conpl aint covering all the putative
class actions in this multidistrict litigation, the Court finds
that it is not necessary to rule on the plaintiffs’ pattern

pl eadings in their present state.

V. Concl usi on

Because the plaintiffs have not properly pleaded the
exi stence of a RICO enterprise, they cannot establish a R CO
vi ol ati on under Section 1962(c). The Court declines to exercise
suppl enmental jurisdiction over the plaintiffs’ state |aw cl ains
at this time. Although the Court is not certain that the
plaintiffs can plead a RICO enterprise and state a RICO claim
against all the current defendants, the Court will grant the

plaintiffs | eave to anend the conpl aints.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS :

LI FE | NSURANCE CO ANNU TY : MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES :

LI TI GATI ON :

Rel at es to:

PRI CE v. AMERUS ANNUI TY

GROUP COVPANY, No. 04-3329

and

M LLER v. AMERUS GROUP

COMPANY, No. 04-3799

ORDER

AND NOW this 2nd day of June, 2006, upon consideration
of the Motions to Dismss of:
. Amer Us G oup Conpany, AmerUs Annuity G oup Conpany, and
American Investors Life Insurance Conpany, Inc. (Price
Doc. No. 38; MIller Doc. No. 48);
. Brian J. Newmark, Estate Planning Advisors Corp., BEN
Consul ting Corp. (“BEN'), Funding and Fi nanci al
Services Corp. (“FFS’), and Victoria Larson (Price Doc.
No. 29; MIller Doc. No. 21);
. Kennet h Krygowski (Price Doc. No. 39);
. St ephen Strope (MIler Docket No. 43);
. Patriot Group (MIller Doc. No. 41);
. Barry Bohnuel |l er (Price Doc. No. 21); and
. Brett Weinstein (MIller Docket No. 46);
and the oppositions, replies, and sur-replies thereto, and
foll owi ng oral argunent on February 23, 2005 and a status

conference on January 31, 2006, IT IS HEREBY ORDERED t hat said

notions are GRANTED in part. The Court will dismss all counts



as to BENin the Price conplaint; all counts as to BEN, FFS, and
M. Newmark in the MIler conplaint; and Count | as to all
defendants in both conplaints. The plaintiffs may file an
amended conpl ai nt.

Wereas the plaintiff in Mller has voluntarily
di sm ssed his clains against National Wstern Life |Insurance
Conmpany (“National Western”) and American Equity Investnent Life
| nsurance Conpany (“Anerican Equity”), |IT IS FURTHER ORDERED t hat
the Motions to Dism ss by National Western (MIler Doc. No. 45)

and Anerican Equity (Mller Doc. No. 47) are DEN ED as noot.

BY THE COURT:

/s/ Mary A. MLaughlin

MARY A. MCLAUGHLI N, J.



